






PROBLEMS WITH 
RESTRICTIVE LEGISLATION* 

The most compelling reasons for 
avoiding legislation prohibiting scanners 
are constitutional. These, o f course, are 
matters of law for the courts to decide. 

Our forefathers fought for and be­
queathed to us certain constitutional 
rights . These include not only right of 
life, health and property, but also those 
precious intangibles: freedom of speech , 
press assembly , petition and religion, and 
freedom from unreasonable search and 
seizure, for example . 

We have historically agreed to abridge 
those rights reluctantly, to the minimum 
extent necessary, and then only after care­
ful consideration of the need and conse­
quences. One may not falsely yell " fire" 
in a crowded theatre , or libel another, but 
these are special situations which do not 
significantly alter our basic right to state 
an opinion , however unpopular. The sug­
gestion that people not be permitted to 
talk in a theatre on the grounds that some­
one might yell "fire" would be univer­
sally ridiculed . 
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Sacrificing a citizen 's right of access 
to information transmitted over the air is 
equally bad. By custom as well as by law , 
we do not restrict, hamper, or limit the 
rights of our people without powerful evi­
dence that the evil of restrictions is out­
weighed by the evil of a given situation. 
That is definitely not the case here. The 
fact is that the overwhelming majority of 
scanner users create no problem whatso­
ever. The few reported instances of scan­
ner abuse are of relatively minor social 
significance compared to the evil of re­
stricting citizens ' rights of property and 
access to public information in violation 
of their consti tutional guarantees and hi s­
torically accepted cultural precepts. 

Consider that among the first actions 
of despotic governments has been to re­
strict the ability of citizens to find out 
what was going on around them. The Na­
zis confiscated all radios except those 
which could receive only broadcasts gen­
erated by the " authorities" and violators 
were severely punished . And a similar 
situation exists even now in the U.S.S.R . 
and certain other totalitarian states. 

It was precisely to correct abuses of 
our First Amendment rights that the Con-

gress formulated the Freedom of Informa­
tion Act in 1966. During the debate on 
the 1974 Amendments to the Act (de­
signed to strengthen its implementation), 
it was noted that the Supreme Court of 
the United States had observed a few 
years ago that: "It is now well established 
that the constitution protects the right to 
receive information and ideas''. 

Several other constitutional issues are 
also involved, two of which were dis­
cussed in a Public Notice issued by the 
FCC July 29, 1977, concerning state and 
local laws dealing with radio and televi­
sion . Also, scanner radio use is permitted 
by the Federal Communications Act. The 
Public Notice explains that while in mat­
ters involving purely local concerns rea­
sonable local statutes may stand, the Con­
gress had indicated its clear intent that 
radio be regulated by the Federal govern­
ment. Congress granted the commission 
the authority to establish a pervasive sys­
tem of regulation in the various radio ser­
vices. This the FCC had done; state and 
local regulation in the area may be pre­
empted under the Supremacy Clause of 
the United States Constitution . 

In addition , the FCC pointed out that 
local ordinances which unreasonably bur­
den interstate commerce may be invali­
dated by the Commerce Clause of the 
United States Constitution . 

Legislation prohibiting monitoring is 
unworkable and unenforceable. As a mat­
ter of physical fact , the airways are ' 'pub­
lic". That these radio transmissions are 
not "private" can be attested to by thou­
sands of FCC-licensed radio users who 
almost always share channels with others 
in the Business, Special Industrial , Public 
Safety and other Radio Services. Once a 
message is transmitted , anyone with the 
requisite equipment can receive them 
even if he cannot decipher or understand 
them. There are plenty of people in this 
country with the technical expertise nec­
essary to build a monitor receiver. Conse­
quently, prohibiting monitor receivers 
would take them out of the hands of law­
abiding citizens, but would not prevent 
their use by the unscrupulous, especially 
those with money. 

Similarly, criminals can and do steal 
police radio gear, and radios used by the 
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Business Radio and other services are 

easily modified to receive police frequen­
cies. Those w ith criminal intent will not 

be deterred by laws restricting radio 
monitors, they 'll just use them anyway . 

And it' s virtually certain such laws will 
create a thriving blackmarket in police 

communications equipment. The same 

defects apply to laws limiting the sale of 

receivers to those which cannot pick up 

police channels; criminals will ignore the 
very law which restricts the honest citi­

zen . It also seems highly unlikely that 
someone involved in a bank robbery , nar­

cotics deal or other felony will worry 

much about additional penalties for using 
a scanner. 

Another way of looking at the scanner 
ques tion is to compare it to other issues . A 

crowbar, for example, is sometimes con­
sidered a burglary tool. But it's not illegal 

to own this useful tool or to carry it around 

in the absence of probable cause that one 
intends to use it to commit a crime. 

Or compare scanners with cars or tele­
phones. There is plenty of evidence that 

they are often used for criminal or irres­

ponsible purposes. But few would dream 

of making it illegal for citizens to own or 
use telephones and cars. Why , then, 

should scanners be singled out for special 

attention? Furthermore, case law strongly 

suggests that exemption or indemnifica­

tion of exis ting owners would be re­
quired, at the very least. 

In America , we do not have a situation 

where ''everything not expressly permit­
ted is forbidden". People do not have to 

approve that their activities are benign , 
or at least have " redeeming social val­

ue''. (In the case of the Freedom of Infor­

mation Act, for instance, one does not 
have to demonstrate a "need to know"). 

The burden is on the law maker to show 

that a problem exists, that it presents a 
clear and present danger , and that the to­

tal effect of a law as a protective measure 
(in this case , in preventing crime and in­

terference with public safety functions) is 

not so s light and problematical as to out­
weigh the public interests. As we have 

argued here, no scanner legislation, 

passed or proposed , can meet those tests. 

There is no evidence that scanners are 

creating any social problems. On the con­

trary, scanners improve the effective ness 

of thousands of professionals and para­

professionals who provide essential emer­
gency and community services. Scanners 

can provide useful information to motor­

ists, news services, businessmen and the 
general public. They bring a sense of se­

c urity to shut-ins and the elderly. They 

inform, educate and entertain . They are 
being used by millions of Americans as 

permitted by the Federal Communications 

Act. Consequently , we believe we should 
not impose unfair and unworkable restric­

tions on the vast majority of responsible, 

law-abiding scanner owners in an attempt 
to control the actions of the few who 
might not be. 

*Reprinted from ''The Traditional Right 

of American Citizens to the Unrestricted 

Use of Radio Receivers Deserves a Vigo­
rous Defense" prepared in the public in­
terest by SCAN. 

ACCIDENTAL DEATH AND DISMEMBERMENT 
• Benefits available up to $250,000 
• Yo u are guaranteed acceptance into the plan regardless of your hea lth 
• Benefits are paid in addit ion to any other insurance you may have 
• Family Coverage available 
• World-wide 24·hour a day prctec t ion 
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